GUIDELINES FOR PREPARING BIOLOGICAL ASSESSMENTS USED TO INITIATE FORMAL CONSULTATION












July 2000

This guidance was prepared by the U.S.  Navy (USN) and U.S. Marine Corps (USMC) Natural Resource Management personnel in coastal Southern California in coordination with the U.S. Fish and Wildlife Service (USFWS), Carlsbad Field Office, under a cooperative partnering effort.  We intend for these guidelines to provide additional guidance for preparing a written document with the information necessary to initiate formal consultation.  In the remainder of the document we will refer to the subject document as “BA”.  These guidelines can be used to complement the official guidance provided in the Federal Endangered Species Act of 1973 (ESA), as amended, implementing regulations, and Consultation Handbook.  The following recommendations may not be applicable and/or complete for all cases, but should form the basis to develop a BA for section 7 ESA consultation between our agencies.  We encourage USN/USMC and USFWS staff to work closely in the early planning stages of BA development to clarify specific details of the proposed action that should be included in the BA for each particular case through informal consultation.  A BA prepared in accordance with these guidelines should provide the required information necessary to initiate formal consultation for a proposed action.  However, the USFWS will evaluate the BA to determine whether the USFWS concurs with the USN/USMC findings and whether sufficient information has been provided to initiate formal consultation.  As such, the USFWS may ask for additional information if key components for initiation of formal consultation are missing.

Several sources of information provide official guidance on what to include in a request to initiate formal consultation and how to prepare a BA.  One important source is the implementing regulations for the ESA.  Initiation of formal section 7 ESA consultation requires a written request submitted to the Director (USFWS) from the lead federal agency that provides the following [50 CFR 402.14(c)]:  

(1) A description of the action to be considered;

(2) A description of the specific area that may be affected by the action; 

(3) A description of any listed species or critical habitat that may be affected by the action;

(4) A description of the manner in which the action may affect any listed species or critical habitat and an analysis of any cumulative effects;

(5) Relevant reports, including any environmental impact statement, environmental assessment, or biological assessment prepared; and

(6) Any other relevant available information on the action, the affected listed species, or critical habitat.

GUIDING REFERENCE DOCUMENTS:

· Section 7 of Endangered Species Act (ESA) of 1973 (16 USC 1531‑1544, 87 stat. 884), as amended ( GOTOBUTTON BM_1_ http://www.fws.gov/r9endspp/esa.html)
· U.S. Fish and Wildlife Service and National Marine Fisheries Service Endangered Species Consultation Handbook ("Consultation Handbook"; March 1998; ( GOTOBUTTON BM_2_ http://endangered.fws.gov/consultations/s7hndbk/s7hndbk.htm)

· 50 Code of Federal Regulations (CFR) 402 (pp. 19957‑19963; Section 7 Implementing Regulations, http://www.access.gpo.gov/cgi‑bin/cfrassemble.cgi?title=199750; see also hardcopy Appendix A, Item 1, of Consultation Handbook)

· Federal Register (FR) Vol. 51, No. 106 (pp. 19926‑19956; Preamble to the Section 7 Implementing Regulations; see hardcopy Appendix A, Item 1, of Consultation Handbook)

The Federal agency requesting formal consultation shall provide the USFWS with the best scientific and commercial data available or which can be obtained during the consultation for adequate review of the effects that an action may have upon listed species or critical habitat [50 CFR 402.14(d)].  This information may include the results of studies or surveys conducted by the Federal agency or the designated non‑Federal representative.  The Federal agency shall provide any applicant with the opportunity to submit information for consideration during the consultation.

As a preliminary step to preparation of a BA, the Federal agency or the designated non-Federal representative shall convey to the Director [USFWS] either (1) a written request for a list of any listed or proposed species or designated or proposed critical habitat that may be present in the action area; or (2) a written notification of the species and critical habitat that are being included in the biological assessment [50 CFR 402.08 and 402.12(c-e)].  For cases where a BA is not required but formal consultation is required, it is not specified in the regulations that the Federal agency should request a list from the USFWS or submit a list of species that the Federal Agency is considering.  However, it is recommended that after the action area is defined, the Federal agency or the designated non-Federal representative either (1) request a list of listed and proposed species and critical habitat from the USFWS or (2) notify the USFWS of the species that the Federal agency intends to consult on and that the USFWS provides concurrence. 

Section 7 requirements are slightly different for listed (threatened and endangered) and for proposed species and critical habitat.  Although some citations in these guidelines (e.g., from the regulations) refer to listed species only and not to proposed species, these guidelines can also be used to analyze the effects on proposed species.  Persons  preparing BA’s should coordinate with the appropriate installation point of contact to determine if the document should address proposed species.

There may be cases where a Federal agency has determined that a Federal action may affect a listed (threatened or endangered) and/or proposed (“T/E/P”) species and/or designated or proposed critical habitat, but will not adversely affect the species or critical habitat.  A BA using the following format is not necessary in this case.  However, a written assessment needs to be prepared by the action agency documenting how the determination of no adverse effect was concluded and submitted to the USFWS.  Ultimately written concurrence from the USFWS is required for this determination.

Plan to provide a copy of the BA to the USFWS electronically.  This will save them time from retyping the proposed project description into their biological opinion.

DOCUMENT ORGANIZATION:

All BAs for projects shall follow the below outline, using the below section headings, unless specifically approved, by project, by the appropriate installation point of contact.
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INTRODUCTION

II.a
PROPOSED ACTION

II.b
MEASURES PROPOSED TO AVOID, MINIMIZE, AND COMPENSATE FOR EFFECTS TO LISTED (AND/OR PROPOSED) SPECIES AND/OR CRITICAL HABITAT TO BE INCORPORATED INTO THE PROPOSED ACTION 
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VI
CUMULATIVE EFFECTS ANALYSIS

VII
CONCLUSION

VIII
LITERATURE CITED

CONTENT OF DOCUMENT:

EXECUTIVE SUMMARY

Target audience:  senior management on all sides (USMC, USN, USFWS)

Summarize the purpose and need of the proposed action and the BA, with a description (including proposed measures to avoid, minimize, and compensate for effects to T/E/P species and/or critical habitat), the alternatives considered, the analysis of effects, and anticipated incidental take likely to result from the proposed action.  The Executive Summary should be one page of text or less and capable of standing alone (a figure or summary table may be included) .

I
INTRODUCTION

Describe the purpose and need for the proposed action and what T/E/P species and/or critical habitat may be affected.  If a BA is required, briefly summarize and cite the regulation that requires a BA (for informational purposes only to those not familiar with BA regulation requirements).  Include the following statement in the introduction: “It is intended that this BA will provide the information necessary to initiate formal consultation as required by 50 CFR 402.14(c).”  In accordance with the intent of a BA, state and ensure that the statement is accurate: "This biological assessment provides the best available scientific and commercial data for [insert the T/E/P species and/or critical habitat to be discussed in this document ] in the action area."   [Note: While a formal requirement for a BA may not be applicable in all cases where a project may adversely affect a listed species or designated critical habitat, a written assessment needs to be prepared and submitted to the USFWS to support consultation.  As assessment prepared following these guidelines will provide this informational need.]
II.a       PROPOSED ACTION

State purpose and need for the project.  Describe the proposed action including interrelated and interdependent actions.  Interrelated actions are part of a larger action and depend on the larger action for their justification.  Interdependent actions are those that have no independent utility apart from the action under consideration (50 CFR 402.02).  For example, a proposed action that constructs a new park may need the extension of utility lines to the site that, but for the construction of a park, extension of utilities would not be needed.   Additionally, land management or maintenance measures required for use of the site that are not considered part of the "project construction" must be identified, described, and assessed as a result of the proposed action (i.e., new firebreaks or fuel modification zones).  Further, if the proposed action involves a construction or development project, the description must also present a discussion of the anticipated uses following project completion.    Reference and be ready to provide a copy of  any associated National Environmental Policy Act (NEPA) documentation that is available to avoid detailed repetition of features of the proposed action while keeping the size of the BA relatively short (NEPA documentation should not be part of the BA but should be transmitted with a request for consultation from the Federal agency).

Briefly identify all of the alternatives considered along with explanation of why those alternatives were not selected (do not include a detailed analysis).  A detailed alternatives analysis should be provided in relevant documents such as NEPA documents, feasibility studies, etc. submitted with the request to initiate formal consultation.   

Identify temporary project support requirements and their location; such as staging area, haul and approach roads, utility modifications, traffic detours, and similar needs.  Include the size of areas needed and the duration of need for temporary support areas/activities.  State any timing flexibility or requirements that must be considered.  Provide the construction schedule/chronology, including a table to show the full project schedule, if relevant.

State and depict the anticipated “action area” boundaries and the basis for the determination of those boundaries.  The “action area” includes all areas to be affected directly or indirectly by the federal action and not merely the immediate area involved in the action [50 CFR 402.2].  The “action area” will also include sites proposed for adverse impact minimization and compensation.  Provide maps and figures that easily show the regional and specific perspective to the project location, action area, and footprint at project build‑out.  Aerial and oblique photos showing the action area overlain with the project boundary can be very helpful for interpretation.  If photos are used, provide date, location, compass direction, and, as appropriate, scale  associated with each photo.  Maps and figures should be 8.5" x 11" or 11" x 17" folded.

II.b
MEASURES PROPOSED TO AVOID, MINIMIZE, AND COMPENSATE FOR EFFECTS TO LISTED (AND/OR PROPOSED) SPECIES AND CRITICAL HABITAT TO BE INCORPORATED INTO THE PROPOSED ACTION

State general impact avoidance and minimization measures.  After stating the general measures, state specific impact avoidance, minimization, and compensation measures proposed and appropriate for specific T/E/P species and/or critical habitat, by species or group of species.  Be clear and specifically explain how the species specific measures will avoid or minimize the impact of the proposed action.  Habitat compensation measures developed by local jurisdictions in cooperation with the USFWS and California Department of Fish and Game (CDFG)  under various Natural Community Conservation Plans (NCCP) are not necessarily applicable nor acceptable on military installations.  Likewise, mitigation measures often presented in NEPA documentation are not necessarily applicable, nor should they be included in the BA, unless a direct benefit to T/E/P species and/or critical habitat is presented.  Specific measures proposed must be coordinated with the appropriate installation staff responsible for overseeing implementation and land use prior to placement in the BA.  The installation staff should also informally discuss appropriate measures with the USFWS prior to finalizing the BA.

In coordination with the installation point of contact, it may be desirable to share the project description with the USFWS for review and comment as a draft before submittal of the BA.  This can be done through informal consultation between USN and/or USMC and USFWS.  Such communication can result in potential consensus on what constitutes the proposed action area, potential direct and indirect effects of the project, and specific measures that can be incorporated into the project to avoid and/or minimize effects to listed species.  A consensus on these major points can lead to a faster processing of the USFWS’s biological opinion and ultimately be time-saving for the project.  

III
EXISTING CONDITIONS AND DESCRIPTION OF THE SPECIFIC AREA 

AFFECTED BY THE ACTION

Remember that the action area includes all areas to be affected directly or indirectly by the Federal action and not merely the immediate area involved in the action [50 CFR 402.02].  The action area would also include sites of any proposed habitat compensation measures.  State and show the anticipated action area boundaries and the basis for the determination of those boundaries.

Describe in detail the current land use of the action area and project site, making reference to use intensity (i.e., frequency, type, duration, history, etc.) and the source of the information.  Also describe the historic land use in the action area and project site.  Describe any environmental contaminants releases associated with the action area (e.g., any Comprehensive Environmental Response Compensation and Liability Act sites, spills, etc.) and the status of any clean up and/or maintenance efforts.

Describe the action area and how it looks (aerial and other photos would be helpful).  It is necessary to have information on the adjacent plant community condition and what relevant species may be present on areas adjacent to the immediate construction area to support an assessment indirect effects.  Species relevant to this discussion are T/E/P Species or other species upon which T/E/P Species depend on.  Photographs used should be labeled with date, location, and compass direction.

Plant and Aquatic Communities 

Identify all existing plant communities present in the action area on a vegetation map.  Maps should have title, date, scale, and north arrow.  Tables indicating acreage of each plant community may be helpful.  Use the specific plant community mapping criteria established by the installation or, in the absence of such a criteria, use the Modified Holland or Sawyer System for description and classification of plant communities to subtype (series).  Use the term "plant community" rather than "vegetation", "habitat", etc. as topics of discussion and headings.  The term "habitat" should only be used in specific reference to a species discussed or when making reference to listed "critical habitat".  Do not use or create headings or discussion paragraphs on "habitats" or "wetlands"; use the plant community discussions to address these values, as necessary.

A discussion of wetlands is not required for consultation and should generally not be done except in the context of a plant community type or habitat utilized by a T/E/P species.  However, if a project affects jurisdictional wetlands, this should be noted in the BA in the context of how the presence of wetlands affected siting.  Wetland impacts that do not affect T/E/P species or critical habitat should be addressed by referencing an EA, EIS, wetland delineation, as available, that is provided with the request to initiate.  A discussion of wetland regulatory requirements under the Clean Water Act (CWA) should not be included unless important to the understanding of alternatives considered and/or the lead federal agency specifically requests that it be included [presumably in anticipation of section 404 CWA permitting although doing so in an EA should be preferred].  Planners should keep in mind that wetland regulations (e.g., section 404 of CWA) may influence options for avoiding, minimizing, and compensating for anticipated impacts to T/E/P species.  For example, efforts to relocate a project outside of federally threatened coastal California gnatcatcher habitat could result in relocating the project to a different location that would affect a wetland area.  Consideration should be given to federal "no net loss of wetlands" policies and CWA permitting guidelines.  These issues should be considered during the development of the proposed action, and may be in the discussion of alternatives to the proposed action considered but NOT in this section.  Simple identification and delineation of wetlands in presenting the plant community existing conditions is acceptable when appropriate.

Do not use the term "critical habitat" unless the USFWS has actually and formally proposed or designated "critical habitat" under the ESA.  If critical habitat has been formally designated or proposed, cite the reference and discuss this when specifically discussing the species for which the designation occurred.

IV.       A DESCRIPTION OF ANY LISTED (AND/OR PROPOSED) SPECIES OR CRITICAL


HABITAT THAT MAY BE AFFECTED BY THE ACTION 

Identify the T/E/P species that have the  potential to occur in the action area or have occurred in the past.  For example, if a plant community is occupied by a listed species or provides suitable habitat for a listed species and could be expected to support the species, the species should be addressed. 

For species which have the potential to exist in the action area but are not present, state the basis for the determination then state that "this species will not be further discussed in this document until the conclusion section."

For species which have the potential to exist in the  action area but will not be affected, state the basis for the determination then state that "this species will not be further discussed in this document until the conclusion."  Once these statements have been made and the basis provided, do not mention those species again until the conclusion. 

For species which may be affected by the subject project, provide a brief discussion of each species' status and distribution throughout the region, project vicinity, and action area.  Discuss the life history requirements (including seasonal requirements and sensitivities) and population dynamics, that pertain to the project potential effects.  Keep the natural history discussion brief and focused on the components that are the basis for the "may affect" determination and which pertain to the project potential effects, referencing  other documents for more information.  At the request of installation staff and subject to the availability of USFWS staff, the USFWS may provide recent and relevant BOs to the USN/USMC with relevant species accounts, for USN/USMC use in the BA.

Provide a map showing locations of T/E/P species or other relevant information such as nesting territories and critical habitat, if available.  This may be included on the mapping of plant communities if it can be clearly shown without cluttering the map with too much information.

If critical habitat for a species has been proposed or designated, identify and discuss the boundaries and constituent elements under the heading addressing the species for which the habitat was designated.  This should include a quantitative or qualitative analysis of the current condition (e.g., suitability of the functions and values to the species) of each critical habitat constituent element present in the action area.  Do not use the term "critical habitat" unless the USFWS has actually and formally proposed or designated "critical habitat" under ESA.  If no critical habitat has been designated for a species discussed in the BA or none would be affected by the proposed action, state this.

Present a description of the regional perspective relative to the proposed action.  The purpose is to put the importance of the species population or the entire population that may be affected by the proposed action into its regional context (distribution) and the context of species recovery (population status).  The regional significance of the action area for species recovery should be presented, from a historical, current, short‑term, and long‑term perspective.  For example, a historically well populated colonial nesting site currently supporting occasional nesting may be very important to the long-term survival/conservation needs of a species, likewise, based on current conditions it may no longer have such potential.  The appropriate level of detail will depend on regional importance and impact levels.  Maps showing project area population(s) and closest population(s) may be included, as appropriate.  It may be appropriate to include wildlife corridors, limits of site area population, area vegetation communities, habitat function assessments (existing and long‑ term potential), core areas, gap analysis, etc.

In all cases, identify the source of the information used as the basis for concluding that a species is present or absent (i.e., existing studies, recent surveys‑protocol used, date of surveys, individuals involved, research, etc.) and cite the literature, studies, information, and facts referenced.  Provide survey results.  For example, if a species specific survey was conducted and results summarized in a separate report, include the report as an attachment/appendix to the BA and briefly summarize the conclusions in the text of the BA, referencing the attachment/appendix.

V
ANALYSIS OF EFFECTS AND DESCRIPTION OF THE MANNER IN WHICH THE 

ACTION MAY AFFECT ANY LISTED (AND/OR PROPOSED) SPECIES OR CRITICAL HABITAT 

The analysis in this section should incorporate the information in sections IIa., IIb., III, and IV.  Analysis of effects should be organized as follows:

Threatened, Endangered, and Proposed Species and Critical Habitat Affected

In an introductory paragraph, explain how direct and indirect, temporary and permanent effects were derived & analyzed.  Effects from any interrelated and interdependent actions associated with the proposed action must also be analyzed.  Effects from all aspects of the project must be considered and should include anticipated effects from use of a project facility following construction in addition to the direct effects from construction.  Description of effects should be quantified as best as possible. 

Types of effects that should be considered include: habitat loss and degradation, human disturbance during construction and subsequent use, noise, night lighting, increased vehicle access, increased road kill potential, introduction of invasive weeds, pets, dust, need for additional firebreaks or fuel modification zones, runoff and sedimentation or erosion damage to habitat, maintenance needs, etc.  This should include an analysis of how the functions of the constituent elements of critical habitat would be directly and/or indirectly affected.

For each species, present the anticipated effects of the proposed action without proposed impact avoidance, minimization, and compensation measures.   In a following paragraph, present the anticipated overall effect to the species (as a population) with implementation of such measures as proposed for incorporation as part of the project.  This should lead to a conclusion in the discussion of each species that states the amount, extent, and type of incidental take that is expected to occur as a result of implementing the proposed action that incorporates the proposed impact avoidance, minimization, and compensation measures.  Proceed with an assessment of the effects for each species and critical habitat:

T/E/P Species # 1 ‑ direct effects (temporary and permanent)

T/E/P Species # 1 ‑ indirect effects (temporary and permanent) 

T/E/P Species # 2 ‑ direct effects (temporary and permanent)

T/E/P Species # 2 ‑ indirect effects (temporary and permanent)

T/E/P Species #n ‑ etc.

Use a table to summarize effects if more than two species are involved.

"Direct Effects" are the direct or immediate effects of the project on the species or its habitat, e.g., driving an off road vehicle through the nesting habitat of the piping plover may destroy its ground nest; building a housing unit may destroy the habitat of an endangered mouse.  Direct effects result from the agency action including the effects of interrelated actions and

interdependent actions (see definitions below for clarification).  Future Federal actions that are not a direct effect of the action under consideration (and not included in the environmental

baseline or treated as indirect effects) should not be considered in the BA. 

The area of potential direct effect of a proposed action (all aspects of project) should be shown on a map showing pertinent resources in the action area. This is often more than the footprint of a project.   A clear indication as to maximum potential direct effect; this include all staging areas, haul and approach roads, utility modifications, detours, etc., per the project description and resulting habitat loss.

"Indirect effects" are those that are caused by the proposed action but occur later in time and are reasonably certain to occur.  Indirect effects potentially include but are not limited to: habitat degradation, increases in service‑areas, development growth accommodation/enhancement, nighttime lighting, human disturbance or other activities during construction and subsequent use, increased access, ORV access (created or enhanced), fumes, invasive weed introductions, pets, increased road kill potential, dust, shading, anthropogenic fire ignitions, need for fire suppression or fuel modification (setbacks or clear zones), irrigation runoff, pesticides/herbicides/fertilizer overspray or runoff, pollution, erosion, sedimentation, accidental spills, construction equipment maintenance, operation and maintenance of new facilities, attractive nuisance, trash, etc.  Presentation of indirect effects must be specifically related to each T/E/P species or critical habitat involved.

For example, a proposed housing development and associated roads could directly eliminate habitat utilized by a T/E/P Species.  This would be a direct effect.  People later moving into the housing development and bringing dogs and cats that have the potential to prey upon T/E/P Species would be an indirect effect.   The USFWS’s approach to assessing and defining indirect effects was provided by National Wildlife Federation v. Coleman (529 F. 2d 1064, 359 5th Cir. 1976).  The Court of Appeals held that the Department of Transportation (DOT) considered the direct impact on the endangered Mississippi Sandhill Crane’s habitat due to the taking of a highway right-of-way, but it failed to consider whether the crane could survive the additional loss of habitat caused by the private development which would accompany the construction of the highway and the excavation of and drainage caused by borrow pits.  Therefore, the DOT had failed to comply with the provision of ESA which required it to insure that its action did not jeopardize the continued existence of any endangered species or result in the destruction or modification of habitat of such species.   
Effects of the action under consultation are analyzed together with the effects of other activities that are interrelated to, and interdependent with, that action. "Interrelated" actions are those that are part of a larger action and depend on the  larger action for its justification.  "Interdependent" actions are those that have no independent utility apart from the action under consideration.  As a practical matter, the analysis of whether other activities are interrelated to, or interdependent with, the proposed action under consultation should be conducted by applying a "but for" test.  The biologist should ask whether another activity in question would occur "but for" the proposed action under consultation.  If the answer is "no", that activity in question would not occur but for the proposed action, then the activity is interrelated or interdependent and should be analyzed with the effects of the action.  If the answer is "yes", that the activity in question would occur regardless of the proposed action under consultation, then the activity is not interdependent or interrelated and would not be analyzed with the effects of the action under consultation.

Plant and Aquatic Communities Affected

Include, referenced in this discussion, a table showing the subtypes (series) and acreage of each plant community directly and indirectly affected separately as permanently developed and/or temporarily disturbed, as appropriate.  In cases where there will be indirect effects to a plant community type but no likely affect a T/E/P Species that uses the plant community, clearly state within the text discussion the basis for such a determination.  Indirect effects to critical habitat and to habitat utilized by T/E/P species should be addressed under the effects analysis for the specific species.

VI
CUMULATIVE EFFECTS ANALYSIS

 "Cumulative effects" under the ESA are those effects of future State or private activities, not involving federal activities, that are reasonably certain to occur within the action area of the federal action subject to consultation [50 CFR 402.02].  This is not the same level of analysis required by NEPA (see discussion below).  This means those effects caused by other non-federal projects and activities unrelated to the action under consultation within the “action area”.  Keep in mind that the "action area" is the area within which all direct and indirect effects occur [see USFWS Consultation Handbook, p. 4‑15].  Limit this analysis of cumulative effects to this area.  Due to the relatively large land area of many military installations, the “action area” may often not extend beyond the installation boundary. 

This assessment shall consider the cumulative effects of those actions that are likely to occur, bearing in mind the economic, administrative, or legal issues that remain to be cleared [FR Vol. 51, No. 106, 19933].  For state and private actions to be considered in the cumulative effects analysis, there must exist more than a mere possibility that the action may proceed.  On the other hand, "reasonably certain to occur" does not mean that there is a guarantee that an action will occur.  For example, if development is expected based on certain circumstances such as recent zoning changes, this should be presented where applicable.  If a particular non-Federal action has occurred in the past and is currently occurring (e.g., illegal dumping or off-road vehicle operation) and is expected to continue to occur, then the past and present actions are considered in the environmental baseline, while the future actions are considered in the cumulative effects analysis.  The discussion should be quantitative, if the information is known.  The level of detail will be dependent upon the planning stage of each project included.

Some of this information can be obtained by contacting the planning departments of local city and county jurisdictions and inquiring about proposed projects and land use planning documents.  For example, it may be useful to review environmental documents (e.g., Environmental Impact Reports) for projects which have not yet been implemented.  Subject to the availability of regulatory staff, some of this information may also be obtained by contacting local staff of regulatory agencies (e.g., CDFG, USFWS, and U.S. Army Corps of Engineers [Corps]).  Please note that typically projects which require a Corps permit and which affect listed species, would be considered as having a federal nexus, and as such, would not be considered in the cumulative effects analysis.  However, there are cases where a section 7 formal consultation and permit pursuant to section 10 of the Act are pursued for the same project.  If this is the case, the part of the project with a section 10 permit would be considered in the cumulative effects analysis, if it is not also considered in the section 7 biological opinion.

A note on cumulative impacts under NEPA: Cumulative effects as defined in the ESA section 7 implementing regulations differ from cumulative impacts as defined in the NEPA implementing regulations.  The Council on Environmental Quality’s regulations for NEPA [40 CFR 1508.7] define a cumulative impact as: “...the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions.  Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time.”  The preamble to the publication of final section 7 implementing regulations does address cumulative impacts under NEPA [FR Vol. 51, No. 106, 19932].  It states that a cumulative effects analysis conducted in compliance the broad definition under NEPA may be submitted to the USFWS by the Federal agency when initiating formal consultation.  The USFWS can use this analysis and apply its narrower definition of cumulative effects when analyzing whether a proposed action, along with cumulative effects, violates section 7(a)(2) of the ESA.   A decision to substitute the NEPA cumulative effects analysis to meet the ESA analysis shall only be done following coordination with the installation point of contact.

VII
CONCLUSION

Clearly state, considering the proposed impact avoidance, minimization, and compensation measures for the proposed action, the opinion of the Federal action agency that the proposed action will either: 1) have no affect to;  2) not likely adversely affect; or 3) likely adversely affect each T/E/P species involved.  State whether or not critical habitat has been proposed or designated that might be affected by the proposed action.  When critical habitat is involved, a similar statement about the likely effects that the proposed action will or will not have on the critical habitat.  Each T/E/P species and any proposed or designated critical habitat should be specifically discussed individually.

Summarize the anticipated effects of the proposed action to each species and the constituent elements of any critical habitat while taking into account the impact avoidance, minimization, and compensation measures proposed as part of the action.  The effects should be quantified and explained in terms of the number of individuals and/or amount of habitat affected.  This should lead to an estimation of the amount (number of individuals affected or extent of habitat likely to be destroyed or disturbed) and form of take (e.g., harass, harm, mortality, etc.) that is expected to occur as a result of implementing the proposed action.

VIII
      LITERATURE CITED 

Citations included in text should comply with the CBE Style Manual.  Bibliographic

references should use the following formats:

1. Single author book.

Tobin, R. 1990. The expendable future: U.S. politics and the protection of

biological diversity. Duke University Press; Durham, North Carolina.

2. Multiple author book.
Pickett, S.T.A. and P.S. White. 1985. The ecology of natural disturbance and

patch dynamics. Academic Press, Inc.; New York, New York.

3. Scientific papers (spell out the entire name of the journal).

Ahlgren, I.F. and C.E. Ahlgren. 1960. Ecological effects of forest fires. Botanical

Review 46:304-310.

4. Unpublished reports (biological assessments, status surveys, section 6 reports, etc.).

Cite the document as unpublished. Also include the author's name and the group it

was prepared for, as well as their location.

Helms and Associates. 1992. Results of a diving mussel survey conducted at the

Pattison Brothers, Inc. and Ag Products Co. facilities near Clayton, Iowa.

Unpublished report prepared for Pattison Brothers, Inc.; Clayton, Iowa.

5. Personal communication. Include title, company, office, city and state.

Campbell, T. 1992. Personal communication. Biologist. Environmental Project

Office, Naval Air Weapons Station. China Lake, California.

6. Personal observation. Include title, company, office, city and state.

Bransfield, R. 1987. Personal observation. Fish and Wildlife Biologist. Ecological

Services Ventura Field Office, U.S. Fish and Wildlife Service, Ventura, California.
DO NOT USE THE FOLLOWING TERMS IN THE FOLLOWING CONTEXTS:

"critical habitat" ‑ Do not use the term  unless the USFWS has actually and formally proposed or designated "critical habitat" under ESA.  If there has been such a designation, always use it only in reference to the species for which it was established.  Habitat may be important to an individual of a species, but do not call it "critical habitat".

"mitigate" and "mitigation" – Do not use these terms, rather use the terms “avoid”, “minimize”,  and/or “compensate for” when referring to actions intended to modify the effect of an action.  Also, it is not appropriate to use the concept of "mitigating below a level of significance" in preparing a BA for ESA consultation, therefore, do not use it.

"preserves" or "reserves" ‑ Use these terms carefully.  Many installations do not currently have nor will ever want to entertain the concept of setting up preserves or reserves.  There are areas dedicated to special management for certain resources but such areas shall not be referred to as either preserves or reserves.

"sensitive" ‑ Although a species may be sensitive to some effect (always provide the basis), exercise caution when using the term “sensitive species”.  Do not use the term “sensitive species” interchangeably with the terms “threatened species”, “endangered species”, or “proposed species”.  In addition to T/E/P Species, the USFWS is concerned about several species which may be declining in numbers.  These may be considered sensitive species.  Generally, such species should not be discussed in the BA.  There is no requirement to include an assessment of impacts to sensitive species in a BA.  However, it may be prudent to include mention or discussion of sensitive species if other decisions may be influenced by the presence of these other sensitive species. Although these species are afforded no legal Federal protection under ESA, conservation measures could help maintain stable populations.  Coordinate closely with the appropriate USN/USMC installation point of contact to determine the appropriateness of conducting any additional analysis of effects to sensitive species and including this analysis in the BA.

"significant" ‑ It is too subjective and may be confused with NEPA/California Environmental Quality Act definitions.  Again, use of the concept of "mitigating below a level of significance" is not appropriate in a BA, therefore, do not use it.

"uplands" ‑ State the plant community types specifically.  Do not use terms like "sensitive uplands".  The term "upland" may be appropriately used when differentiating from wetland or riparian, but it should always be further defined and never used as a heading.

"wetlands" ‑ The term wetlands can be appropriately used in describing a plant community type such as stating that freshwater marsh is a wetland plant community type that typically is found in fringe areas of lakes and ponds.  Clean Water Act and California Department of Fish and Game Stream Alteration permitting and requirements should not be specific headings in a BA unless specifically requested by the installation.  If a project affects jurisdictional wetlands, however, this should be briefly noted in the BA.  Wetland impacts that do not affect T/E/P Species or critical habitat should be addressed by referencing an EA, EIS, wetland delineation, as available, that is provided with the request to initiate.  Planners should also be aware that wetland regulations can influence options for avoiding and minimizing impacts to T/E/P Species.  For example, efforts to relocate a project outside of coastal sage scrub used by the federally threatened coastal California gnatcatcher may result in relocating the project in a wetland area.  These issues should be considered well in advance of finalizing a proposed action and final BA and as such should never be discussed in any other sections aside from discussion of alternatives considered and why they were not selected unless occupied by a T/E/P Species.  In this case most issues should still be presented in a context of providing habitat to the species involved.
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